THE ALBANY LAW JOURNAL. 


177 





The Albany Law Journal. 


A Weekly Record of the Law and the Lawyers. Published by 
THe ALBANY LAW JoURNAL Company, Albany, N. Y. 
Contributions, items of news about courts, judges and lawyers; 
ueries or comments, criticisms on various law questions ; 
addresses on legal topics, or discussions on questions of timely 
interest are solicited from members of the var and those inter- 
ested in legal proceedings. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of THE ALBANY Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to ‘THE ALBANY Law 
JouRNAL CoMPANY.] 


Subscription price, Five Dollars per annum in advance. 


Single 
number Twenty-Five Cents. 








ALBANY, Marcu 19, 1898. 





Current Dopics. 

USTICE CLEARWATER, of the New 
] York Supreme Court, has written an 
opinion in which he holds that, under the 
new State tax laws passed by the legislature 
in 1897, the corporation known as the Young 
Men’s Association of the city of Albany is 
not liable to the payment of taxes on the real 
estate held by it. Included in this property 
is Harmanus Bleecker hall, a spacious build- 
ing containing, aside from library, recreation 
and other rooms, a large room furnished as a 
theatre, which is rented, not for a term of 
months or years, but from itime to time, as 
opportunity offers, as a theatre or public hall. 
The net rental is all used by the relator in 
carrying out the objects for which it was in- 
corporated. The entire property has never 
produced revenue sufficient to meet the ex- 
penses incident to its maintenance. In pre- 
paring the assessment-rolls for 1897, the as- 
sessors of Albany assessed the property at 
$115,000, subsequently reducing the assess- 
ment to $50,000, at which it remains. The 
relator sued out a writ of certiorari to review 
the assessment, claiming that the property is 
exempt from taxation under the amendment 
oi the general act in relation to taxation, 
chapter 371 of the Laws of 1897, which ex- 
empts from taxation the real and personal 
property of corporations or associations or- 
ganized exclusively for the moral or mental 
improvement of men or women, or for re- 
ligious, benevolent, educational, hospital, sci- 
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entific, patriotic, missionary, historical or 
purposes. The clause of the 
amendment upon which the assessors relied 
in making the assessment of the property for 
taxation purposes was this: 


cemetery 


“or 


[he real property of any such corpora- 
tion or association entitled to such exemp- 
tion, held by it exclusively for one or more of 
such purposes, and from which no rents, 
profits or income are derived, shall be so ex- 
empt, although not in actual use therefor, by 
reason of the absence of suitable buildings or 
improvements thereon, if the construction of 
such buildings or improvements is in prog- 
ress, or is in good faith contemplated by such 
corporation or association. The real prop- 
erty of any such corporation not so used ex- 
clusively for carrying out thereupon one or 
more of such purposes, but leased or other- 
wise used for other purposes, shall not be 
exempt, but if a portion only of any lot or 
building of any such corporation or associa- 
tion is used exclusively for carrying out 
thereupon one or more such purposes of any 
such corporation or association, then such lot 
or building shall be so exempt only to the 
extent of the value of the portion so used, 
and the remaining or other portion to the 
extent of the value of such remaining or 
other portion shall be subject to taxation.” 
Justice Clearwater held the assessment in 
question to be illegal and erroneous. In 
answer to the contention of the corporation 
counsel, who represented the assessors, that 
as the theatre is leased for hire to persons not 
members of the association, the entire prop- 
erty is not used exclusively for the purposes 
for which the relator was incorporated, and 
that at least the portion so rented is taxable 
and should be assessed, the court said that 
the fact.that the relator lets the theatre for 
hire to others, and that it devotes the rent 
received to carrving out in other parts of the 
same building the purposes for which it is 
incorporated, does not deprive it of the pro- 
tection of the act. The policy of the exemp- 
tion is not subverted, but, on the contrary, is 
promoted by permitting the relator to devote 
a portion of its premises to a profitable use, 
when they are not needed and cannot be 
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‘ ines | 
used by its own members. ‘This is the recog- | 


nized rule in this State, as well as in other 
States which cultivate a broad and liberal 
policy toward the young, the indigent and 
the infirm. 


At the recent examination of applicants 
for admission to the bar held at Ottawa, IIL., 
by the Illinois State Board of Law Examin- 
ers, nine of the twelve applicants were ad- 
mitted. It had been stated, and in some 
quarters, no doubt, believed, that since the 
adoption of the new rules by the Supreme 
Court no women need apply, as they would 
not be able to pass the examination. Of the 
nine successful candidates, however, the only 
woman— Miss Marion FE. Garmory, of 
Rockford, Ill. — obtained the highest aver- 
age in the markings. It is also worthy of 
note that the standing of the lady, who read 
law in the office of R. K. Welch, of Rock- 
ford, does not rest upon the markings of the 
examination alone, the members of the class, 
with one accord, acknowledging that the 
high honor was justly conferred upon Miss 
Garmory. The alleged inferiority of the 
feminine mind, as claimed by some of the 
“Lords of Creation,” 
shock. 


thus receives a rud 


The decision of the Supreme Court, Ap- 
pellate Division, Third Department, in the 
case of Max Shinburne, granting a new trial 
or. the charge of feloniously breaking and 
entering the First National Bank of Middle- 
burgh, N. Y., in April, 1895, again illustrates 
the necessity on the part of prosecuting offi- 
cers of strictly applying the rules of evidence 
in criminal prosecutions. The court holds 
that the lower tribunal erred in overruling 
the objections of counsel for the defendant 
to the introduction as evidence, on the peo- 
ple’s part, of indictment found against 
Brown, Shinburne’s “ pal,” and the record of 
his conviction. Brown is serving a sentence 
of four years and seven months in Clinton 
prison upon his plea of guilty of burglary in 
the third degree. The court says: 

“The people wished to prove that Brown 
was one of the men connected with the bur- 
glary in question. It does not require an 





argument to demonstrate that, as against the 
defendant, that fact could not be shown by 
the indictment, plea or judgment of convic- 
tion against Brown. The defendant was not 
a party to the criminal action against him, 
and was not in any manner affected by the 
record or judgment therein. The fact that 
Brown had been acquitted or convicted could 
not legally prove anything for or against the 
defendant, for he was not a party to that 
record. Nor do we understand that the 
learned district attorney claims that the evi- 
dence in question was properly received. But 
he urges that the error should be disregarded 
under the provisions of section 542 of the 
Code of Criminal Procedure, on the ground 
that it was not prejudicial to the defendant, 
as, excluding such evidence, it clearly ap- 
peared from the other testimony produced 
by the people that Brown was one of the par+ 
ties concerned in the burglary in question. 
But it has been held that an error in receiv- 
ing or rejecting evidence can only be disre- 
garded where it could by no possibility have 
produced injury. After a careful review of 
the testimony, we are of the opinion that we 
cannot properly hold that the error of the 
court below in receiving the evidence in 
auestion could by no possibility have been 
harmful to the defendant. Hence, under the 
doctrines to which we have referred, we can- 
not say that the erroneous receipt below of 
the evidence referred to, relative to the iden- 
tification of Brown, may not possibly have 
injured the defendant.” 


A decision of considerable importance with 
reference to the handling of explosives has 
just been rendered by the United States Cir- 
cuit Court in Ohio in the case of Wm. D. 
Campbell, administrator of the estate of Wil- 
liam Thompson, against the Ohio & Indiana 
Torpedo Co. On the trial of the case the 
jurv returned a verdict of $2,500 for plaintiff 
for the death of Thompson, caused by an ex- 
The court, in 
passing on a motion for a new trial, said: 
“The English rule is that if a man uses a 


plosion of nitro-glycerine. 


dangerous explosive, even in a lawful man 
ner, and without negligence, he is liable, just 
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as a guarantor or insurer. I hold that that 
rule has been repudiated by the American 
courts, and that the rule here is that he is not 
liable unless he has negligently used it. If 
he makes ordinary careful use, such as is 
reasonable with such a dangerous thing, he 
is not liable. Plaintiff's counsel contends for 
the English rule. I rejected that rule. It 
has been rejected in American courts gener- 
ally. The only responsibility is in the exer- 
cise of the highest degree of care an ordinary 
nian would take when handling so dangerous 
a substance. If he shows that he took the 
ordinary degree of care he is not liable. In 
this case the jury thought the man did not 
tuke that amount of care.” It is a matter of 
some satisfaction to know that the case, which 
involves a principle of great importance, is 
altogether likely to go to the United States 
Supreme Court. 


An interesting decision was rendered re- 
cently by the Circuit Court of Tllinois in th 
case of the Central Trust Co. against the P.. 
D. & E. Railway Co., concerning the rights 
of second mortgagees. The point is estab- 
lished that where the operation of a railroad 
by a receiver has demonstrated the capacity 
of the property to earn more than its operat- 
ing expenses and the interest on its first 
mortgage, and the receiver has in his hands 
sufficient money to pay the delinquent inter- 
est on such mortgage, the holders of a sec- 
ond mortgage are entitled to have it so 
applied, although a suit to foreclose for the 
default has been instituted. It was a case 
where the first mortgage bondholders of the 
P.. D. & E. had one coupon in default and 
did not want to have it paid, preferring to 
have the road foreclosed so that thev could 
get it. The second mortgage bondholders. 
however, insisted on their right to pay the 
back coupon and prevent foreclosure. The 
court sustained them in this right. 


To what extent the finder of a lost article 
is bound in law to exert himself in order to 
ascertain the ownership of the thing found is , 


not entirely clear. Of course it is well es- 
tablished that if the finder knows at the time 





of the finding who the owner is, but, never- 
theless, dishonestly determines to keep the 
thing, he is guilty of larceny, as also he is if 
there are marks on the thing or other cir- 
cumstances connected with the finding which 
point out the owner. In a case mentioned 
by the London Law Journal as having been 
tried at the Marylebone Police Court, the 
magistrate, Mr. Curtis Bennett, laid down 
the law in words which seem to go beyond 
any ruling of the High Court on the subject. 
He is reported to have said that any person 
finding anything must use reasonable dili- 
gence to discover the owner before he could 
regard the thing found as his own property, 
and that to fail to try to find the owner and 
to appropriate the property to his own use 
was to commit larceny. “ This,” says the 
Journal, “ is probably excellent morality, but 
it does not appear to be good law nor in 
accordance with any of the numerous deci- 
sions of the High Court upon the subject. 
“In R. v. Thurborn (1 Den. C. C. 387), the 
case that is usually spoken of as the leading 
case on the subject, the judges said that if a 
finder take the thing, meaning at the time to 
keep it, and reasonably believing that the 
owner can be found, it is larceny; and that 
whether the finder has such belief may be 
shown ‘ by evidence of his previous acquaint- 
ance with the ownership of the particular 
chattel, the place where it is found, or the 
marks upon it. In some cases it would be 
apparent; in others, appear only after exam- 
ination. It would probably be presumed 
that the taker would examine the thing, as 
an honest man ought to do, at the time of 
taking it.’ The facts of the case were that 
the prisoner had picked up a bank-note on 
the high road. There was no mark on the 
note, and no other circumstances to show to 
whom it belonged. Shortly afterwards, how- 
ever, he discovered the owner, but neverthe- 
less he apropriated the note to his own use, 
as he meant to do when he picked it up. It 
was held that, as the first taking was not 
felonious, there being nothing then to show 
that the owner could be found, the subse- 
quent conversion did not amount to larceny. 
This case has often been followed since, 
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though sometimes with reluctance, and has 
always been considered binding on the High 
Court. In the case of R. v. Christopher 
(Bell C. C. 27) it was said that, in order to 
establish a charge of larceny, it is not suf- 
ficient that the finder may think that by tak- 
ing pains the owner may be found; there 
must be immediate means of finding him. 
Again, in R. vy. Dixon (1 Dear. C. C. 580) 
Jervis, C. J., said: ‘ The finding of the jury 
is that the notes were lost, that the prisoner 
did not know the owner, but that it was prob- 
able that he could have traced him. He was 
not bound to do that.’ The authorities, 
therefore, seem to stop a long way short of 
Mr. Curtis Bennett’s ruling, that the finder 
of a thing is bound to take active steps to 
discover the owner in order to avoid risk of 
a conviction for larceny. Such a decision 
is obviously inconsistent with the leading 
case.” ‘ 


——_>-—__—_——_ 


Aotes of Cases. 


Malicious Fence. — In Samuel C. Lord v. Henry 
Langdon (91 Me. 221), the question at issue was 
as to the malicious erection of a fence. While by 
the common law a man may build a fence on his 
own land as high as he pleases, although by so 
deing it may obstruct his neighbor’s air and light, 
by statute of the State of Maine (Stat. 1893, c. 
188) “‘any fence or other structure in the nature 
of a fence, unnecessarily exceeding eight feet in 
height, maliciously kept and maintained for the 
purpose of annoying the owners or occupants of 
adjoining property, shall be deemed a private 
nuisance.” The action was brought, under the 
statute referred to, to recover damages for mali- 
ciously keeping and maintaining a fence for the 
purpose of annoying the plaintiff. The verdict in 
the lower court was in favor of the plaintiff. The 
parties occupy adjacent lots, on which their re- 
spective houses stand, on the east side of High 
street, in the city of Bath. Sometime in 1894 the 
defendant built a structure entirely on his own 
land about two feet from the division fence sep- 
arating the two lots and four feet from plaintiff’s 
house. It was eight and one-half feet high on the 
west end, and fourteen feet on the east end, con- 
forming to the grade of the lot, level on top, and 
as high as the top of tthe plaintiff's windows. The 
court said: “ The gist of the action consists in the 
fact that the structure is ‘maliciously kept and 


maintained.’ To entitle the plaintiff to recover, it | 
must be shown that malevolence was the dominant | 





motive, and without which the fence would not 
have been built or maintained. So if the height 
above eight feet is shown to be necessary, there 
can be no liability, no matter what may be the 
motive of the owner in erecting it. (Rideout y, 
Knox, 148 Mass. 368.) Under instructions from 
the court, to which no exceptions are taken, the 
jury found that the controlling, dominant motive 
of the defendant was malicious, and that the erec- 
tion of the fence was done for the purpose of 
annoying the plaintiff. The evidence satisfies us 
that the jury were justified in the conclusions to 
which they arrived, and that the verdict ought not 
to be disturbed. 

Contract to Procure a Husband. — Judge 
Hirschberg, of Newburg, N. Y., has rendered a 
decision in favor of the plaintiff in the case of 
Isaac D. Place v. James H. Conklin and others 
In this suit the plaintiff, an aged resident of New 
Windsor, sued to recover $4,000 worth of property 
which Conklin had received from Mrs. Place as 
compensation for getting her a husband. Mrs 
Place had previously obtained the property in 
question from her aged husband. The case. was 
tried last fall. In a lengthy opinion accompanying 
the decision, Judge Hirschberg says: 

“A contract to procure a husband or wife for 
a consideration is regarded as fraudulent in its 
character, and the party paying the consideration 
although with full knowledge, is, nevertheless, re- 
garded as acting under a species of imposition or 
undue influence. The plaintiff has been deprived 
of his property by fraud. It is not pretended tha 
he knew anything of the bargain between his wile 
and Conklin. She had no property of her own, 
and the contract was in effect to pay Conklin for 
procuring the marriage by means of money and 


property to be acquired as the fruits of the union. - 


The unlawful agreement was not to pay Conklin 
with property belonging to Mrs. Place, but was 
to procure the plaintiff's property for Conklin 
through the medium of a forbidden bargain. By 
the terms of the conspiracy the husband was to be 
induced to part with his property under the mis- 
taken belief that he was making provision for his 
wife’s support and maintenance, when, in fact, he 
was unconsciously furnishing her funds to be paid 
for the purchase-price of himself as a husband, by 
virtue of a secret and illegal agreement between 
her and the intimate friend of the husband, 
through whose active agency the marriage had 
been affected.” 

Street Railway Co. — Failure to Transfer Pas- 
sengers — Damages. —In Charles Carr v. The 
Toledo Traction Co., decided by Justice Kenyon, 


of Toledo, the interesting question of the liability 


of a street railway company for failure to transfer 
its passengers was passed upon. Carr brought 
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action for $3 damages. 
the plaintiff boarded a Summit avenue car and 
tendered a transfer check in payment of his fare. 
He had the wrong transfer and the conductor col- 
lected the fare. Carr testified that he inquired of 
thc conductor as to whether the car went down 
Summit avenue, and was answered in the affirm- 
Upon arriving at Riverside Park he was 
transferred to another car, and that conductor col- 
lected another fare, Carr having no transfer. The 
company claimed that they were liable for only 
ten cents which the passenger was overcharged in 
his transit. 


ative. 


In deciding the case the court said: 

* To say that the damage in this case was only 
the ten cents extra that the plaintiff paid would be 
to say that the street car company could refuse 
transfers to any one, and the only damage they 
could be compelled to pay would be the price of a 
fare, and would practically deny the right of all 
pessengers to transfer, for no one would engage 
in a lawsuit with the precedent established that 
they could only recover the price of a street car 
fare—nor should such damages be awarded as 
would induce people so disposed to sue the com- 
pany on trifling charges for speculation. 

* The case is a peculiar one, and of more im- 
portance than the seeming trifling amount in- 
volved —as it is the multitude of these trifles that 
make up the vast business of our street car busi- 
ness, and I think for that very reason, one to 
which the principle of exemplary damages espe- 
cially applies.” 

In conclusion, the court estimated the amount 
of the judgment in the sum of ten cents as the 
amount of the damages in money, $5 for plaintiff’s 
attorney’s fees, and $5 as exemplary damages. 


——__-+>—__—_—_ 


LIBEL, 


LANGUAGE ACTIONABLE PER Sn. 


New York Court OF APPEALS. 
Decided March 1, 1808. 


Ip, M. Gates, Respondent, v. THE New York 
RECORDER Company, Appellant. 

A publication in a New York city newspaper, 
made three days after the marriage of the 
plaintiff, falsely stating that she was a “ dash- 
ing blonde, 20 years old, and is said to have 
been a concert-hall singer and dancer at 
Coney Island,” and that she had been secretly 
married to her husband, who was 75 years old 
and “ fond of pretty women,” is libelous per se, 
as a charge involving unchastity and also 
tending to disgrace the plaintiff and hold her 
up to ridicule and contempt. 

Appeal from a judgment of the General Term of 
the Supreme Court in the Second Department, 


According to the evidence, 





affirming a judgment entered upon the verdict of 
a jury. 

Burnett, Stayton & Hagen for appellant; Wil- 
liam G. Cooke for respondent. 


BarTLett, J. — This is an action for libel. The 
defendant published in its newspaper, The New 
York Recorder, in the city of New York, of and 
concerning the plaintiff, three days after her mar- 
riage, that she was a “dashing blonde, 20 years 
old, and is said to have been a concert-hall singer 
and dancer at Coney Island.” 

It also charged in substance that she had been 
secretly married to her husband, who was 75 years 
old and “fond of pretty women.” 

It is admitted that the statements as to plaintiff 
and her alleged secret marriage are false. 

The complaint alleges that “a ‘concert hall at 
Coney Island’ is a place of evil report and a re- 
sert for disorderly and disreputable persons of 
bcth sexes; that the female singers and dancers 
therein are generally depraved and abandoned 
women, or are so regarded and understood to be, 
and as such are shunned and avoided by orderly 
and respectable people.” 

Upon the trial evidence was given tending to 
show that the concert halls at Coney Island were 
drinking places, in which were tables where the 
customers sat, attended by rough and uncouth 
waiters; that there was a stage in one end of the 
room, on which persons performed and women 
appeared in short skirts to dance and sing, and 
that when they were not upon the stage perform- 
ing they were often among the audience drinking 
with strange men. Other evidence was given 
which tended to prove in detail that the women 
who were connected with such places have a dis- 
tinctive reputation, which is bad in respect to their 
morality, and that these concert halls were resorts 
oj a low order. 


It is to be borne in mind that this charge was 
published in a newspaper circulated in New York 
and Brooklyn, and was necessarily read by a large 
number of people who were perfectly familiar with 
the nature of the concert hall, so called, mot only 
to the two cities referred to, but also at the sum- 
mer resort known as Coney Island. It is true that 
at the latter place concerts are given daily in the 
summer at Manhattan Beach and Brighton, which 
are attended by the general public, and at which 
appear singers and musicians of the highest repu- 
tation. The audiences that there assemble are as 
reputable as any that meet in the Metropolitan 
Opera House in New York during the winter 
season. 

When the general public read of the plaintiff, 
that she had been a concert hall singer and dancer 
at Coney Island, they did not for one moment 
associate her with the concerts at Manhattan 
Beach and Brighton, but rather with that class of 
cheap and disreputable entertainments which flour- 
ish at the western end of the island, known as con- 
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cert halls, the character of which has been fully 
disclosed in this record. To say that the words 
published of the plaintiff in the community where 
the character of the concert hall is well known 
were not calculated to hold her up to disgrace 
and disrepute, and to charge her with unchaste 
conduct, is to reach a conclusion both illogical and 
unjust. Such a charge is libelous per se, and re- 
sults in damages that cannot be measured by mere 
money compensation. 

In order to appreciate the unfortunate effect of 
this publication upon the character and prospects 
of this plaintiff, it is proper to recall a few of the 
facts as proved at the trial. It appears that this 
plaintiff, a lady 35 years old, married a reputable 
citizen of Brooklyn, she being at the time a 
stranger in that city, but intending to make it her 
future home. It further appears that she was born 
in Indiana, but passed her youth in Palmyra, 
Wayne county, N. Y., on a farm; that she was 
graduated at the Palmyra Normal School and the 
Rochester Training School, and since then had 
been engaged continuously as school teacher up 
the time of her marriage; that she had never been 
on the stage in any capacity, never sung or danced 
at a concert hall or at any other place, and never 
had been in a concert ‘hall even as a spectator. 

To make this false and serious charge concern- 
ing a lady who had just taken up her residence 
among strangers, and who undoubtedly hoped to 
win her way into good social position, and to de- 
serve the friendship and respect of virtuous women 
and honorable men, was to advertise her as no 
better than a woman of the pave. Such a charge, 
if believed, holds a woman up to the public gaze 
not only as unchaste, but as belonging to one of 
the lowest classes of the great army of fallen 
women. 

Iit does not meet the present situation to say 
that it is not libelous per se to publish of a woman 
that she is or was upon the stage, and that she 
acted, danced or sung at a public entertainment or 
in a public place. It is very true that good and 
noble women have graced the stage at all times, 
but these observations are entirely without appli- 
cation to the case at bar. We have here the direct 
and explicit charge that the plaintiff “is said to 
have been a concert-hall singer and dancer at 
Coney Island,” which can mean but one thing, as 
already pointed out. 

This publication was libelous per se in two 
aspects —it was a charge involving unchastity, 
and it also tended to disgrace the plaintiff and 
held her up to ridicule and contempt. 

This court held, in Morey v. Morning Journal 
Association (123 N. Y. 207), that to publish of the 
plaintiff that he was threatened with a breach of 
promise suit, and that his friends were moving to 
effect a reconciliation, but the young lady insisted 
on his marrying her, was libelous per se, calculated 
to disgrace him and hold him up to ridicule and 





contempt, and tthat it was not necessary to allege 
or prove special damages (see cases cited in 123 
N. Y., at page 210). 

We are of opinion that there was sufficient proo 
oi publication by the defendant; also, that publi- 
cation is admitted in the answer. 

The judgment should be affirmed, with costs. 

O’Brien, J. (dissenting). —It appears that the 
plaintiff was married to Gen. Theodore B. Gates 
on June 28, 1893. She thas recovered damages in 
this case as the result of a publication by the 
defendant alleged to be libelous. The complaint 
charges that on July 1, 1893, two days after her 
marriage, the defendant published in a newspaper 
called the New York Recorder a highly-colored 
and somewhat sensational announcement of the 
marriage, in which the plaintiff is referred to in 
the following words: ‘“ The general’s bride is a 
dashing blonde, 20 years old, and is said to have 
been a concert-hall singer and dancer at Coney 
Island.” 

It is, I think, admitted that this reference to the 
lady was at least a mistake. There is no allegation 
in the complaint, or proof in the record, of any 
special damage sustained by the plaintiff in conse- 
quence of the publication, and hence the question 
is presented whether the words are actionable 
per se. 

In all actions of this character the plaintiff's 
right to damages is either to be presumed from 
the nature of the words themselves, or made out 
by allegations and proof of their injurious conse- 
A publication is libelous on its face 
when the words impute to the plaintiff the com 
mission of a crime, or a contagious disorder tend- 
ing to exclude him from society, or when the 
injurious words are spoken or published with 
respect to his profession or trade, or disparage 
him in a public office, or tend to bring him into 
ridicule and contempt. 

But in all other cases the fact that ‘the plaintiff’: 
reputation has been injured by the words must be 
proved at the trial by evidence of the consequences 
that directly resulted from their publication. This 
is called evidence of special damage, as distin- 
guished from the general damage which the law 
presumes without express proof, where the words 
are actionable per se (Odgers on Libel & Slander, 
p. 2). 

It is well settled that the plaintiff cannot intro- 
duce the issue of special damage at the trial un- 
less he has laid the proper foundation in the plead- 
ing. 

This court, in a recent case, adopted the classi- 
fication of actionable words as defined by Chief 
Justice DeGrey in the leading case of Onslow v. 
Horne (3 Wilson, 177). According to that classi- 
fication actionable words are those which (1) im- 
port a charge of some punishable crime; (2) 
impute scme offensive disease which would tend 


quences. 
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to deprive a person of society, or (3) which tend 
tc injure a party in his trade and occupaiuon or 
business, or (4) which have produced some special 
damage (Moore v. Francis, 121 N. Y. 199). The 
words complained of in this case do not fall within 
any of these classes, except the last, and if action 
able only by reason of special damage, that was 
neither alleged nor proven. 

Formerly, words imputing unchastity to a female 
were not actionable per se, but only when speciai 
damages were alleged and shown as the direct 
result of the charge (Pollard v. Lyon, gi U. S. 
225; Bassell v. Elmore, 48 N. Y. 561; Terwilliger 
v. Wands, 17 N, Y. 54; Wilson v. Goit, 17 Id. 442; 
Williams v. Hill, 19 Wend. 305; Odgers on Lib. & 
Slan. 84). But the rule was abrogated in this 
State by statute (Laws of 1871, ch. 219; Code, sec. 
And yet this court held, after the rule was 
abolished, that words infinitely more injurious to 
a female than those complained of in the case at 
bar were not actionable without allegation and 


1900). 


proof of special damage as the direct result of the 
werds (Anon., 60 N. Y. 262). 
engaged in most of the professions and occupa- 
life. 
upon the stage, and have come to be regarded as 


Women are now 


tions of They have long been prominent 
an indispensable part of all public amusements 
and entertainments in which dancing and music 
is a feature. The question arises, is it libelous to 
publish of a woman that she is, or was, upon the 
stage, or that she danced or sung at a public 
entertainment or in a public place? That would 
be true of some of the most respectable women in 
the land. The words of the complaint in this case 
describe the plaintiff as having been engaged in 
a well-known profession or occupation; that is to 
sey, a concert-hall singer and dancer. 
thousands of women engaged in the same or in 
like occupations, and to speak of them as so en- 
gaged is no more injurious in law than it 
be to describe a man so engaged by the 
terms. 


There ar¢ 


would 
Sain 
When we consider how society is made 
up in these days, and the numerous occupations 
in which women are engaged, it would be impos 
sible to hold that loose morality is necessarily 
imputed to a female from the fact that she is, or 
a concert-hall singer and dancer. In all 
civilized countries it has become an art or profes- 
sion in which women earn a living without neces- 
sarily being disgraced. It is quite true that it 
sometimes happens that women, as well as men, 
attain a prominence in social life, and succeed in 
the world beyond any anticipations that they could 
have entertained in early life, and any reference to 
their humble origin then becomes distasteful. But 
these are all personal peculiarities indicating 
weakness rather than strength, and of which the 
law takes no notice. It could be written and pub- 
lished to-day of many good and devoted women 
that they were once upon the stage, and yet I 
think that no one would suppose that it imputed 


was, 








ty them anything in the slightest degree disgrace- 
ful. 

The learned counsel for the plaintiff admits all 
this. He tells us in his brief that had his client 
been described as a concert-hall singer and dancer 
simply, that then the words would not be libelous, 
since, as he says, professional ladies of unexcep- 
tional character sing and dance at certain places, 
which he names, in the presence of refined and 
virtuous people, surrounded by accessories in the 
highest degree respectable and orderly. The only 
sting which he finds in the published words is the 
particular place where it is said the plaintiff was 
so engaged, that is to say, at Coney Island. His 
contention really is, that to publish of the plaintiff 
that she was once a concert-hall singer and dancer 
at Coney Island is per se libelous, while to publish 
that she had been a concert-hall singer and dancer 
generally, or at some other place or locality, would 
not be. 

But how can the courts take judicial notice of 
the fact that a concert-hall singer and dancer at 
Coney Island is one thing, and a_ concert-hall 
dancer generally, or at some other 
is quite another thing? The law determines 
actionable character: of words from their 
When a person is 
represented as engaged in a particular occupation 
or profession the courts cannot say that the pro- 


singer and 
place, 
the 


natural and necessary import. 


fession or occupation means one thing in one 
county of the State and something else in another 
ccunty. 

It cannot be contended that the words charged 
in the complaint in this case were actionable with- 
out allegation and proof of special damage prior 
to the enactment of the statute which permits a 
woman to maintain an action for words imputing 
unchastity without such allegation or proof, and, 
if so, how has that statute changed the law appli- 
cable to this case? It abrogated the common-law 
rule only as to words imputing unchastity. But 
ro one claims that the publication in question im- 
puted anything of the kind in any sense or in any 
The that is claimed is that the 
words, if believed, would affect the plaintiff’s posi- 
tion in society and deprive her of the position 
that otherwise she might or would be entitled to 
occupy. All that might be true of a woman that 
had been a variety actress, or on the stage in 
some other capacity, but it would not necessarily 
impeach her personal honor. The law cannot take 
notice of the various and ever-changing codes and 
customs under which a person’s proper position in 
the social world is established, or gained, or lost. 
The functions of the courts are confined to two 
things: (1) Whether the words, when false, are 
actionable in themselves, and from their very 
nature, meaning and import; (2) if they are not, 
then whether the person with respect to whom 
they are used has in fact been injured by their 
publication, and this must be matter of allegation 


degree. most 
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and proof, not to be presumed as in cases where 
the words themselves are defamatory. 

Moreover, it is not claimed that all concert-hall 
singers and dancers at Coney Island during the 
season are involved in the special reputation which 
it is said attaches from contact with the place. If 
we can take judicial notice of anything concerning 
that particular locality, it would be that it con- 
tzins, during the summer season, numerous places 
of amusement of various degrees of excellence 
and, perhaps, of various shades of respectability, 
at which all classes of people are amused or enter- 
tained. So much, I think, may fairly be gathered 
from what appears in judicial records (People v. 
McKane, 143 N. Y. 465, 469). 

But it would be impossible to say, from the 
words used by the defendant, that the profession 
or occupation imputed to the plaintiff means one 
thing at one particular place of amusement and 
something else at another place, or that .t is re- 
spectable at one end of the island while not so at 
the other. 

It is admitted that even at Coney Island there 
are places of amusement in the highest degree 
reputable, where women sing and dance to audi- 
ences composed of the best people. There the 
woman is simply an artist, and no shade of dis- 
honor attaches to her by reason of her profession 
or special vocation. But this only adds to the 
difficulty of the plaintiff's contention, since we 
cannot say, from the words themselves, whether 
the plaintiff is charged with having been a concert- 
halj singer and dancer at a low place or at a highly 
respectable place. If they refer to the latter, then, 
clearly, they are not actionable. We can only 
make them actionable by presuming as matter of 
law that they refer to some particular place where 
a reputation for unchastity attaches to the female 
in consequence of her presence amid such sur- 
roundings. I am not aware of any such rule in 
the law of libel. It would be simply holding that 
when words are capable of being understood in an 
innocent as well as in an injurious sense, accord- 
ing to the particular intention of the author, that 
the courts must always presume that they were 
used in the latter sense and not in the former. 

The distinction to be noted in all actions for 
damages in consequence of injurious words was 
thus stated by Judge Cooley in his recent work on 
Torts, with his uswal clearness and simplicity: 
* Certain publications are said to be actionable 
per se. By this is meant that an action will lie for 
making them without proof of actual injury, be- 
cause their necessary or natural and proximate 
consequence would be to cause injury to the per- 
son of whom they are spoken, and, therefore, in- 
jury is to be presumed. In the case of certain 
other publications no such presumption can be 
made, because observation does not justify a like 
conclusion. Therefore, in such cases the publi- 
cations are only actionable on averment and proo/ 





that injury which the law can notice actually fol- 
lowed as a natural and proximate consequence.” 
In regard to the other class of injurious words, 
and they embrace, as I think, the publication com- 
plained of in this case, he says: “ The fifth class 
of cases embraces all those in which the untruth- 
ful statement is not deemed in law to be necessar- 
ily of a damaging character, but which can be and 
is shown to have been damaging in the particular 
case by reason of special circumstances which are 
set out in the declaration. Thus, if one say of an- 
other, ‘He is a rogue,’ the law will not imply a 
resulting injury; but if it be shown that, in conse- 
quence of the imputation, he was discharged from 
an employment, or was refused employment, the 
special injury is thus made to appear. So, al- 
though to say of a female that she is unchaste is 
generally held not actionable where unchastity is 
not made a punishable crime, yet if the woman 
can show that, because of the imputation, she lost 
a contemplated marriage, or suffered in any man- 
ner pecuniary loss, she is entitled to legal re- 
* * * The injury must be pecuniary in 
its nature, but it is immaterial whether it be great 
or small, except as the amount of the recovery will 
depend upon it.” (Cooley on Torts [2d ed.], pp 
22% and 238.) 

The record itself in this case is a confession that 
the words charged are not libelous per se. If they 
were it could not be necessary to allege that con- 
cert halls at Coney Island disreputable 
places, and that the women who sing and dance 1 
them are considered depraved. 


dress. 


were 


If the words are actionable in themselves, the 


the proof given under defendant’s objection and 


exception as to the character of Coney Island sing 
ers and dancers was clearly incompetent, and the 
judgment should be reversed for that reason. But 
the whole trial was an attempt to make words not 
actionable in themselves libelous by extraneous 
proof. It needs no argument to show that words 
injurious and actionable in themselves cannot be 
enlarged by the opinions of witnesses or other 
proof of extraneous facts. Actionable words al- 
ways carry with them their own injurious mean- 
ing and consequences. But in this case the 
complaint was wholly insufficient to permit the 
plaintiff to go into proof that the words were in- 
jurious in fact, for the reason already stated, and 
that there was no innuendo or averment of any 
kind in the complaint that the defendant used the 
words in the injurious sense sought to be at- 
tached to them by the extraneous proof. 

The rule of pleading in such cases is thus stated 
in Odgers on Libel and Slander (p. 99): “ But 
where the words prima facie are not actionable, 
an innuendo is essential ito the action. It is neces- 
sary to bring out the latent injurious meaning of 
the defendant’s words, and such innuendo must 
distinctly aver that the words had a distinct ac- 
tionable meaning.” 
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There is no such allegation in the pleading, and | the action, since without malice, express or im- 


if it was not necessary to give the words a special 
meaning by extraneous proof, then, clearly, the 
proof objected to, showing what a Coney Island 
dancer and singer is, should have been excluded. 
The plaintiff cannot say that the words are action- 
able on their face, and at the same time give proof 
to show that they have some special meaning not 
conveyed by their mere use. This court has held 
in a recent case that to publish of a young unmar- 
ried woman “ that she entertained gentlemen com- 
pany at all hours of the night ” were not actionable 
words in themselves, and that it was necessary to 
allege that the defendant intended in using them 
to impute unchastity to the plaintiff, and since the 
complaint did not, by innuendo, aver that the 
words were used in that sense, it was bad (Hem- 
mens v. Nelson, 138 N. Y. 517). So it has often 
been held that to publish of a person that he had 
sworn falsely, or had taken a false oath, was not 
actionable, and that a pleading that failed to aver 
that the defendant meant by the use of the words 
to charge the plaintiff with false swearing before 
a competent court or in a legal proceeding, with 
respect to a material fact, was bad. (Vaughan v. 
Havens, 8 Johns. 109; Crookshank vy. Gray, 20 
Johns. 344; Bullock v. Koon, 9 Cowen, 30; Ross 
v. Rouse, 1 Wend. 475.) 

The rule of pleading in very 
clearly stated by Chief Justice Shaw in the leading 
case of Carter v. Andrews (16 Pick. 6), as follows: 
“Whenever words have the slanderous meaning 
alleged, not by their own intrinsic force, but by 
reason of the existence of some extraneous fact, 
this fact must be averred in a traversable form, 
which averment is called the inducement. There 
must then be a colloquium averring that the slan- 
derous words were spoken of, or concerning that 
fact. Then the word ‘ meaning,’ or innuendo, is 
used to connect the matters thus introduced by 
averments and colloquia, with the particular words 
laid, showing their identity, and drawing what is 
then the legal inference from the whole declara- 
tion, that such was, under the circumstances thus 
set out, the meaning of the words used.” (1 Bouv. 
Law Dict. 292.) In this case there is no averment 
that the words have any meaning or were used in 
any sense other than what is to be derived from 
their own intrinsic force, and hence the proof as 
to the character of concert halls at Coney Island 
and their inmates is of no consequence. 

I am also of opinion that it was not proven that 
the defendant corporation published the paper 
containing the alleged libel. The only proof 
claimed at the trial was an admission in a distinet 
and separate defense of the answer setting up miti- 
geting circumstances. The plaintiff could not take 
part of a separate defense as an admission, cer- 
tainly without taking it all, and as the defense 
referred to averred that the publication was in 
good faith and without malice, the adoption by 
the plaintiff of the whole statement would defeat 


such cases was 





plied, there could be no libei. 

If the plaintiff has been injured by the publica- 
tion she ought to have legal redress, but not other- 
wise. The procedure for that purpose in actions 
of slander and libel has long been settled, and 
should be observed by parties seeking to recover 
damages in such cases. 

The words in this case not being actionable in 
themselves, it was necessary for the plaintiff to 
allege and prove, either that they were intended 
and used in some particular or special sense in- 
jurious to her honor and reputation as a woman, 
or that in fact she sustained special damage as a 
consequence of the publication. As the pleadings 
and proofs now appear the case was not made out, 
and the judgment should, therefore, be reversed 
and a new trial granted, costs to abide the event. 

BarTLeETT, J., reads for affirmance; HarcGur, 
MartTIN and Vann, JJ., concur; O’Brien, J., reads 
for reversal; PARKER, Ch. J., concurs; Gray, J., 
absent. 

Judgment affirmed, with costs. 


eee 
NEBRASKA MAXIMUM FREIGHT LAW 
INVALID. 


HE United States Supreme Court, in an opin- 
ion handed down by Justice Harlan, decides 
the Nebraska Maximum Freight Law to be un- 
constitutional, in that it authorized the taking of 
property without due process of law. Justice Har- 
lan’s opinion affirms that of the Circuit Court of 
Appeals for the Eighth Circuit. This case was 
instituted to test the validity of a law passed by 
the Nebraska legislature in 1893, prescribing the 
maximum rates for transportation of freight by 
railroads within the State. The act applies spe- 
cifically to freight whose transit begins and ends 
in the State, and there was no effort in its enact- 
ment to control interstate freight. It affected all 
the railroads in the State and the railroad com- 
panies instituted proceedings, which were termi- 
nated by to-day’s opinion, by filing a bill in the 
Nebraska Circuit Court, to secure an order re- 
straining the State of Nebraska from putting the 
law into force. The law was attacked on the 
ground of its constitutionality. It was claimed 
that, as the act applied only to State freights, it 
was chargeable with discrimination against them, 
and, therefore, antagonistic to the spirit of the 
fourteenth amendment to the Constitution. It was 
contended that the maximum rate fixed was un- 
reasonable and ruinous to the roads. It was also 
asserted that the act interfered with interstate 
commerce. The State met these allegations with 
argument in support of the validity of the law, 
and also with the counter-charge that the case was 
one of which the Federal courts could not prop- 
erly take jurisdiction. 
The decision in the Circuit Court was delivered 
by Justice Brewer, of the Supreme Court, who 
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sustained the contention of the railroad companies 
and held against the validity of the law. His opin- 
ion was based largely upon the charge of unrea- 
sonableness. He made a computation showing 
that the reduction effected in freight rates 
amounted to an average of 2914 per cent., which, 
he held, was too great a change. Much interest 
has been manifested in the decision, because of the 
probable influence which a result favorable to the 
law would have had upon legislation in other 
States. 

Justice Harlan, in his decision, quoted a number 
of opinions, and said that the following principles 
must be regarded as settled: 

1. A railroad corporation is a person within the 
meaning of the fourteenth amendment, declaring 
that no State shall deprive any person of property 
without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of 
the laws. 

2. A State enactment, or regulation made under 
the authority of a State enactment, establishing 
such rates for the transportation of persons or 
property by railroads, will not admit of the carrier 
earning such compensation as under all the cir- 
cumstances is just to it and to the public, would 
deprive such carrier of its property without due 
process of law, and deny to it the equal protection 
of the laws, and would therefore be repugnant to 
the fourteenth amendment of the Constitution of 
the United States. 

3. While rates for the transportation of persons 
and property within the limits of a State are pri- 
marily for its determination, the question whether 
they are so unreasonably low as to deprive the 
carrier of its property without such compensation 
as the Constitution secures, and therefore without 
due process of law, cannot be so conclusively de- 
termined by the legislature of the State, or by 
regulations adopted under its authority, that the 
matter may not become the subject of judicial 
inquiry. 

The last proposition, Justice Harlan said, cov- 
ered the case in point. 

He then made an exhaustive examination into 
the effect of the enforcement of the rates pre- 
scribed upon the business of the different Nebraska 
lines, showing the reduction to amount to 29.50 
per cent. for the years 1891, 1892 and 1893. The 
result was to show that each of the roads involved 
would for this period have conducted its business 
at a loss, with only one or two exceptions, and 
those for only a short while. 

“In our judgment,” said Justice Harlan, “it 
must be held that the reasonableness or unreason- 
ableness of rates prescribed by a State for the 
transportation of persons and property wholly 
within its limits must be determined without refer- 
ence to the business of an interstate character 
done by the carrier, or the profits derived fro 
that business.” , 





The opinion laid down the following: 

* We hold that the basis of all calculations as 
to reasonableness of rates to be charged by a cor- 
poration maintaining a highway under legislative 
sanction must be the fair value of the property 
being used by it for the convenience of the public. 
What the company is entitied to ask is a fair re- 
turn upon the value of that which it employs for 
the public convenience. On the other hand, what 
the public is entitled to demand is that no more 
be exacted from it for the use of a public highway 
than the services rendered by it are reasonably 
worth.” 

In conclusion, Justice Harlan stated that if busi- 
ness improved the State could apply to the courts. 
He said: 

“ Tf the Circuit Court finds that the present con- 
dition of business is such as to admit of the appli- 
cation of the statute to the railroad companies in 
question, without depriving them of just compen- 
sation, it will be its duty to discharge the injunc- 
tion heretofore granted and to make whatever 
order is necessary to remove any obstryction 
placed by the decrees in these cases in the way oi 
the enforcement of the statute.” 


WILFUL INEGLIGENCE. 


IN HE term wilful is, perhaps, inappropriate as 
| descriptive of negligence, and has been judi- 
cially declared so to be.* 

In most of the so-called cases of wilful negli- 
gence, if the conduct of the defendant was wilful, 
that is, if there was an actual intent to injure, the 
defendant, instead of being sued in a civil action 
for damages, would be prosecuted by the State for 
murder. This would be true, even though there 
should be no formed intent to injure any particu- 
lar person, “it being sufficient to condemn the 
defendant that his conduct should be wilful in that 
sense which showed him to be actuated by an 
utter disregard of the rights of others, and by a 
mind fatally bent on mischief.? 

Hence, where the plea of contributory negli- 
gence is answered by a replication in confession 
and avoidance, setting up the fact that the defend- 
ant, after seeing the dangerous position of plain- 
tiff, and whilst time remained for him to stop his 
train before reaching plaintiff, negligently failed 
to stop his train, but carelessly continued on his 
course and speed, and thus acting inflicted the in- 
jury to plaintiff of which he complains. In this 
state of the pleadings it is error for the court to 
charge the jury that the position of the plaintiff at 
the time of the injury must have been such as 
necessarily informed the defendant of plaintiff's 
peril, and that unless defendant exercised due care 
plaintiff would necessarily be injured. Such a 
charge is error, and could only be proper in case 
the defendant was arraigned, charged with mur- 
dering the plaintiff. Because, if the defendant 
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should continue on his course and speed under the 
facts stated, and the plaintiff should thereby be 
killed, the defendant would be guilty ot murder.* 
Such a charge would be erroneous, because it 
inflicts a penalty on the contributory negligence oi 
the plaintiff which is out oi all proportion to the 
fault of plaintiff, and further, because it places the 
life of the plaintiff and the convenience of the de- 
fendant in the balances, and allows the latter to 
preponderate over the former. It would occasion 
the defendant small inconvenience to stop his 
train for two or three minutes, when for him to 
fail to stop might and most probably would cost 
the plaintiff his life. Further than this, the cases 
comparatively few wherein the defendant 
would positively know that unless he stopped his 
train the plaintiff would be injured. Even in the 
oit-recurring case of a deaf man walking on a rail- 
road track, and thereby being killed, it seems that 
it would be more humane if the defendant was re- 
quired to stop his train within the “ limit of dis- 
tance” than blindly to rush on, presuming that 
the plaintiff of all his faculties, 
and would get off the track before the train reached 
him. 


are 


was possessed 
Because in nearly all cases wherein a person 
remains on a railroad track after a train has ap- 
proached within the “limit of distance,” it is be- 
cause he is either deaf or crazy. And why should 
we, by a contrary rule, make our unfortunates 
literally pass through the fire to this Molech. And 
I must say that to me our present law on this 
subject is more worthy of a barbarous and uncivil- 
ized people than of the leading nation of the earth. 

In a very recent case the court charged the jury: 
“Tf you believe, from the evidence, that defend- 
ant’s servants operating said train discovered 
plaintiff’s situation in time, by the exercise oi ordi- 
nary care on their part, to have avoided injuring 
him, and that they failed to exercise such care 
aiter discovering his said position, you will find 
for the plaintiff, even though you should believe, 
irom the evidence, that he failed to exercise ordi- 
nary care for his own safety under the circum- 
stances.’’ * 

The Court of Civil Appeals of Texas said that 
this charge was erroneous, because, as they said, it 
failed to restrict defendant’s liability to his absolute 
knowledge of plaintiff's danger. They hold that 
plaintiff, at the time of the accident, or at the time 
defendant first sees him, must not only be in a 
dengerous position, but defendant must have abso- 
lute knowledge of this fact. The facts of this recent 
Texas case strikingly show how unjust, nay, ver- 
ily, how murderous such a doctrine is. In this 
case plaintiff was in the employ of defendant, en- 
gaged in painting a coal house of defendant, in 
which service it was necessary for him to mount 
upon a ladder, the foot of which was placed upon 
the railroad track; that before placing the ladder 
on the track plaintiff notified one of defendant’s 





“head men,’ one Spangler, of the necessity to 
place said ladder on the railroad track, and in- 
quired oi Spangler whether the ladder should be 
so placed, and whether or not plaintiff would be 
saie and protected whilst on the ladder so placed, 
painting defendants house. Spangler told plain- 
tift to go ahead, place the ladder on the track and 
paint defendant's coal house, Spangler assuring 
plaintiff that no trains would be allowed to pass 
on that particular track whilst plaintiff was paint- 
ing the house. There were several railroad tracks 
in front of the coal house, and plaintiff was as- 
sured by Spangler that the track on which the 
ladder rested would not be used until the painting 
was ended. Plaintiff commenced 
painting the coal house, with the foot of the lad- 


accordingly 


der on which he stood while painting resting on 
the track named. During the day, and before 
plaintiff finished painting the house, a railroad 
train came down on the track on which was plain- 
tiff's ladder. The employes of defendant on this 
tiain observed plaintiff's position in time to have 
avoided injuring him; that is, the defendant’s serv- 
ants saw plaintiff on the ladder in 
avoided injuring him. 


time to have 
Yet, nevertheless, defendant’s 
servants on said train did not attempt to prevent in- 
juring plaintiff, and so plaintiff was injured. The 
Supreme Court, in passing on this case, say: “If 
the position oi the person (of plaintiff) is not such 
as to necessarily carry with it the suggestion of 
peril to the employes seeing the person, then this 
duty of endeavoring to avoid injuring him does not 
arise.” Again they say, “It is the knowledge of the 
dangerous position of the person exposed” that 
imposes the duty of using care to avoid injuring 
him.”” The railroad is not even to avoid injuring 
persons unless they have absolute knowledge of the 
danger. To all appearances a person may be in a 
dangerous position, the danger may apparently be 
imminent, a human life may appear to be in great 
danger, but unless the engineer can see the foot of 
the ladder on the track he is excused from acting 
on the apparent danger. Further than this, the 
employes of defendant may see half or two-thirds 
of the ladder, they may see plaintiff's position on 
the ladder, but unless they can see the foot of the 
ladder on the track they can blindly rush along 
with this red flag of danger waving on the track, 
run over and desperately injure, even kill, persons, 
and still persons injured shall be without remedy 

This refused charge is certainly favorable enough 
to the defendant, because it does not hold defend- 
ant liable unless he discovered plaintiff’s position. 
Now it was for a long time earnestly contended 
that defendant in such case was liable, if by reason 
of ordinary diligence he could have discovered 
plaintiff's dangerous position. In other words, it 
was contended that defendant, the railway com- 
pany, should not shut its eyes and close its heart 
to all feelings of humanity merely because a rail- 
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way train was being operated; and it was not con- 
sidered a sufficient answer merely to allege that a 
railway track was a place of danger and a warn- 
ing to all persons to keep off the same. 

Because a person may be on a railroad track 
through accident or misfortune, and therefore such 
persons may technically be trespassers, yet the 
humanity of the law should prevail over such bar- 
ren technicality; and it may well be said that the 
very fact that a locomotive is being run at a dan- 
gerous speed, and many persons in pursuing their 
ordinary avocations are frequently compelled to 
cross or be on railroad tracks, should require of 
engineers and brakemen to keep a reasonable look- 
out for persons on the track. Yet such is not the 
law.” 

If railway tracks were only constructed in iso- 
lated and lonely places, where persons scarcely 
ever went, and to which they were not led by 
business or pleasure, and for a person to be found 
thereon it would be necessary for him to seek out 
and go to this lonely place and mount on the 
track, then there would be some reason in saying 
that railroads were justified in operating their 
trains without any care as to persons who might 
happen to be thereon, or to keep a lookout for 
such persons; but railroads are constructed 
through populous communities, and parties are 


frequently required to cross the same or be thereon 


in prosecuting their ordinary avocations. More 
than this, children, infants, by reason of the prox- 
imity of their parents’ residences, frequently stray 
on railroad tracks; and persons intoxicated, espe- 
cially in densely populated communities, some- 
times stagger thereon. Now, is it just that such 
persons should be entitled to no protection, and 
that trains should be run as if the operators were 
blind? But the law does not hold railroads liable 
if they fail to exercise ordinary care to discover 
persons on their roadbeds.° 

But in the charge above considered it is as- 
sumed that the liability of railroads only begins 
from the time they discover persons on their track, 
and not from the time they might have discovered 
such persons by the exercise of reasonable care. 
And whilst we recognize this as the law, we lament 
that it is the law; and would be pleased with a 
more humane doctrine. But we do not believe that 
courts of last resort in this Christian land will ac- 
cept the doctrine that the liability of railroads in 
actions for personal injuries begins only from the 
time when they absolutely know of plaintiff’s danger, 
and that they are released from liability unless they 
absolutely know of plaintiff’s danger in time to have 
avoided injuring him. And nothing can furnish a 
more striking instance of the absolute fallacy, to say 
nothing of the inhumanity, of such a doctrine than 
the Texas case, above considered. To have ob- 
tained that absolute knowledge of plaintiff’s exact 
position required by the court, the employes would 





have had to stop the train, gone to the ladder and 
examined whether the foot of the ladder was ex- 
actly on the track. Suppose the ladder was a foot 
oft or on the track, how could the engineer have 
discovered this at the distance of one hundred 
yards? He could not have told. Then why hold 
that the defendant is not liable unless he possess 
absolute knowledge? Is not this trifling with the 
most sacred rights of citizens? Is not this trifling 
with the deep things of life and death? 

This Texas case is an instance of the hyper- 
criticism of which some courts are very fond. 
Some judges act as if they were the special coun- 
selors of the railroad. They put on their specks 
and they go to picking into the charges for the 
plaintiff. They are looking for defects in the 
charges, and they don’t rest satisfied until they 
find them. Not only this, but some of these judges 
of courts of last resort become so filled with the 
spirit of criticism that they are constantly suggest- 
ing possibilities of construction and strained inter- 
pretations that no court, counselor or juror en- 
gaged in the trial of the cause ever thought of. In 
the charge considered above this court reverses 
because the inferior judge told the jury “ that if 
defendant discovered plaintiff's position in time to 
have avoided injuring him by the exercise of ordi- 
nary care, and that defendant failed, after so dis- 
covering plaintiff's position, to exercise such care, 
you will find for the plaintiff.””. The court reverses 
this case because the charges assumes that defend- 
ant discovered plaintiff's danger in time to have 
avoided injuring plaintiff. I admit that the charge 
does assume that plaintiff's position was dangerous. 
This is what the charge assumes or presumes, and 
not knowledge thereof on the part of defendant. 
This charge was not open to the criticism placed 
on it by the Court of Appeals, because the question 
of defendant’s knowledge of plaintiff's position is 
clearly submitted to the jury; and the thing the 
charge assumes is that plaintiff’s position was dan- 
gerous. If we were disposed to be hypercritical, 
we would criticise this charge, because it makes 
defendant liable for the failure to exercise ordinary 
care and not for injuring plaintiff. The charge 
concludes by telling the jury that if defendant 
failed to exercise ordinary care after discovering 
plaintiff’s position they will find for plaintiff; the 
injury to plaintiff is assumed. But the court should 
not overlook the fact that defendant is represented 
by counsel presumed to be competent; and how 
easy would it be for counsel to have submitted 
this question of defendant’s knowledge to the jury 
by requesting from the court a brief charge on this 
point. And it is wrong for counsel to sit passively 
by and fail to call the court’s attention to a matter 
which could be so easily corrected if asked to be 
corrected, and then claim a reversal for faults 
which they winked at by their silence.’ 

And here we will call attention to the great mis- 
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take made by attorneys for plaintiffs in these suits 
against railroads in asking so many charges. The 
jury will ordinarily give you a verdict if you will 
only allow them to do so. All you have to do is to 
put your evidence before the jury and guard against 
peremptory charges. Your great enemy in these 
cases is charges. Have nothing to do with charges. 
Charges are the great weapons of the defendant. 
And he is especially fond of that sort of charge 
which he delights to call peremptory; and this 
peremptory charge is your deadliest enemy. We 
repeat, watch your evidence; be sure and have at 
least one point on which prudent men may be of 
different opinions; and this one point will enable 
you to go to the jury with your case, and there 
you are safe.* 

The attorney for plaintiff in these suits for per- 
sonal injuries must regard the court as his natural 
enemy, and the court of last resort as his deadly 
enemy. If you have a number of charges you are 
almost certain to lose in the Supreme Court, 
though you may have won in the inferior court. 
These Supreme Court judges—there are somg 
neble exceptions — will take up your charges and 
criticise them as if the defendant in the lower court 
was a minor without counsel; and they will see to 
it that this minor without counsel is ably repre- 
sented in their court. Indeed, when Lord Camp- 
bell’s act was first being construed by the highest 
British courts, the judges showed so much sym- 
pathy for the corporate defendant — judging them 
by their opinions —as to cause an eminent Eng- 
lish statesman to remark that, though this act was 
professedly passed for the poor employes, it was 
being construed for the wealthy employers.’® 

Sometimes in the trial of causes for personal 
injuries points will arise which neither counsel 
could have anticipated. This is greatly owing to 
the rapid improvements being made, especially in 
electricity, with transportation and carriage by 
means thereof; and these new questions are con- 
stantly presenting new applications of the doctrine 
of negligence. And this term ‘ wilful’ as applied 
to negligence is being constantly used to express 
that which has always been heretofore known as 
gross negligence. But modern improvements, with 
their peculiar methods and means, have given rise. 
or rather application, to a certain phase of human 
conduct which heretofore has been applied only in 
criminal law; and that is negligence of such a char- 
acter as indicates a mind and disposition wholly 
regardless of the rights, feelings and lives of 
others, and fatally bent on mischief. And though 
the loss of life or limb resulting from such causes 
subject the perpetrator to the punishment of a 
felon, yet since the common-law doctrine, that the 
civil injury is merged in the felony, has ceased to 
be the law in most of our States, such negligence 
may now be sued for and punished as a civil injury 
by the infliction of pecuniary damages. 





In cases of persons injured at railroad crossings 
great stress is laid on the fact that if plaintiff had 
only looked and listened he could have seen the 
train in plain view for a great distance. This is 
all right so far; but it will not do to stop here and 
present only one side of the case. A railroad has 
no right to kill a man simply because he is negli- 
gently on the track. This duty of keeping a sharp 
lookout at crossings is mutual ana reciprocal; and 
this fact that the duty to keep a lookout is recipro- 
cal and mutual should not be overlooked. And we 
will here say that within the “limit of distance” 
an engineer and brakeman, where ordinary care is 
exercised, and the headlight burning, can see a 
person on the track, though it may be in the night, 
without any difficulty; can see him plainly; and if 
courts will take judicial notice that plaintiff saw 
the train, even in opposition to his oath that he 
did not see it,” then why not take judicial notice 
that defendant’s servants saw plaintiff within the 
limit of distance. If one is an irrebuttable legal 
presumption the other should be also. Especially 
is this the case if the injury occurred in daytime. 
The Supreme Court of Missouri places this matter 
in its proper light. It says: * That plaintiff could 
have seen the approaching train at a distance of 450 
feet, had he but looked, is beyond question, but 
there is evidence tending to show that defendant’s 
servants in charge of said train could, by the exer- 
cise of ordinary care and caution, have discovered 
plaintiff's perilous position in time to have checked 
it and averted the injury, which, if true, showed 
negligence of defendant after defendant’s servants 
saw the peril to which plaintiff haa exposed him- 
self, hence the court erred in charging the jury: 
“That if Dilaughi, from where he was 
struck, by looking or listening in an ordinarily 
careful manner, could either have seen or heard 
the train in time, if in its way, to have gotten out, 
or if not in its way, to have kept out of it,” such 
instruction fail to embody the issues as to negli- 
gence of defendant in failing to see plaintiff's peri- 
lous position in time to prevent the accident by the 
exercise of ordinary care.” And this class of de- 
cisions demonstrate how erroneous is the position 
that defendant is not liable unless he absolutely 
knew of plaintiff's danger in time to have avoided 
the injury. 

It is a sad commentary on the administration of 
justice that the courts have gone so far in certain 
directions that the legislature has been forced to 
interfere, and by positive statute compel a recog- 
nition of the rights of the people. In some juris- 
dictions the way of the injured plaintiff is made 
exceedingly narrow. The special pleas of assump- 
tion of risk with its broad margin, injury from 
negligence of fellow-servant, apparent danger. 
contributory negligence, and many others too 
numerous to mention, are like so many heavily 


Louis 


| charged field-pieces, which cut him down at the 
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very threshold of the contest. But by the aid of 
the legislature and the moral force of an enlight- 
ened bar the scales of justice are trembling 
towards the balance; and the trend of jurisprud- 
ence is towards allowing the plea of contributory 
negligence to be answered by a replication in con- 
fession and avoidance, setting up that defendant 
discovered plaintiff's danger (apparent) in time, 
by the exercise of ordinary care, to have avoided 
injuring him,” without alleging or proving that 
defendant had absolute knowledge of plaintiff's dan- 
ger. And we are also pleased to see courts declar- 
ing that the duty of keeping a sharp lookout and 
exercising a high degree of care at railroad cross- 
ings is mutual and reciprocal, and that a failure on 
the part of defendant to observe plaintiff's danger 
when by reasonable care he could have seen him, 
is a sufficient answer to a plea of contributory 
negligence.” 

The law of negligence, so far as concerns rail- 
roads especially, is in a formation state, and it will 
be many years before the acmé of perfection will 
ye attained. But out of the jars, clash and smoke 
of forensic contest and even out of the fire the 
“still small voice” of truth will ultimately be 
heard, proclaiming on land and sea, to high and 
low, absolute justice! 


— 


Linton D. LanprRuM. 
Co._umsus, Miss., Jan. 31, 1808. 
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Legal Hotes of Mertinence. 


The Loud bill was a proper and practical meas- 
ure, and its defeat is a public calamity. — Brooklyn 
Standard Union. 

Hon. Theodore Davie, chief justice and former 
premier of British Columbia, died on the 7th inst. 
at Victoria, B. C. 

Judge Hughes, of Norfolk, Va., has retired to 
private life, aged 75. He served as United States 
district judge for 24 years. 

Superior Judge James R. Dunbar, of Brookline, 
Mass., has resigned, after ten years’ service on the 
bench, to resume the practice of the law. 

Harold Frederic says the day will yet come 
when Paris will repent her hasty condemnation of 
M. Zola, and name a street for him. We suppose 
what Mr. Frederic really means to say is that 
Paris will rue it. — Boston Herald. 

Mr. Walter L. Miller, of Abbeville, is a young 
South Carolinian whose fame has gone across the 
seas. An article of his on ‘* Lawyers and Politics,” 
originally published in the ALBANy Law JourRNat, 
has been republished in the London Law Times.— 
Cclumbia (S. C.) Register. 


The first payment of $1,000,000 on account of 
the sale of the government’s interest in the Kan- 
sas Pacific Railroad was made last week. The re- 
maining $5,303,000 will be paid in four equal in- 
stallments in thirty, forty, fifty and sixty days 
from the date of the sale, February 19. 

It is announced that Hon. George R. Sage, 
judge of the United States District Court, South- 
erm District of Ohio, who has served continuously 
fifteen years and is entitled to retire, has fixed 
August 26 next as the close of his term of service. 
At that time he will have reached 70 years of age. 





English Aotes. 


A movement is on foot for promoting a memo 
rial to the late Sir Frank Lockwood, and a strong 
provisional committee, headed by the Lord Chan 
cellor, has been formed. 

The Times records the death of Mr. William F. 
Darley, Q. C., late an Irish County Court judge, 
at the age of 92 years. He was called to the bar 
in 1830, and in a speech which he made last year 
in connection with the commemoration of her 
majesty’s diamond jubilee he mentioned the inter- 
esting fact that he had witnessed the entry of King 
George IV into Dublin. 

The St. James’ Gazette says that perhaps the 
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most extraordinary coincidence connected with the 
Zola trial is the fact that whilst the eminent nov- 
clist was being defended in one court by Maitre 
Labori, in another and adjoining court a man 
vamed Zola was condemned to three years hard 
labor for forging the signature of a certain Mad- 
ame Labori, neither the convict nor his victim 
being in any way connected with M: Emile Zola 
or his advocate. [There was a similar coincidence 
the other day in England. While Lord William 
Nevill was being tried, another William Nevill 
charged at a London police court with a 
s/mewhat similar offense. ] 


was 





Legal Laughs. 


\ Washington recently appeared as 
counsel in a case before a justice of the peace, 
and found it mecessary to make frequent objec- 
tions to the evidence the opposing counsel was 
attempting to introduce. The justice looked first 
annoyed and then indignant at these frequent in- 
terruptions. Finally he could contain himself no 
Icnger, and roared out: “‘ What kind of a lawyer 
are you, anyway?” “TI am a patent lawyer,” re- 
plied the attorney with dignity. ‘‘ Well,” retorted 
the justice scornfully, ‘“ when the patent expires 
you will have a hard time getting it renewed. Go 
on with the case!” 
art of effective make-up for litigants, 
whether in civil or criminal cases, should, says the 
Westminster Gazette, always be carefully studied. 
We all know of the lady who obtained large dam- 
ages by appearing in court armed with a Bible 
given to her by the faithless lover’s parents. So 
when you are summoned for debt, it is foolish to 
appear beautifully amd expensively arrayed. We 
read at Whitechapel yesterday: Judge Bacon: 
* What? A woman dressed like that? That bon- 
net, that dress, and all that fur on your jacket. 
You are not so poor as you say. Ten days.” The 
Wife: “ Ach himmel! Wot for I not wear mine 
old clothes. I vos one foolish woman.” 





lawyer 


The 





Hotes of Recent American Accisions. 


Benefit Society — Sick and Death Benefits — 
Misrepresentations — Age. — The by-laws of the 
defendant corporation, a religious, social and 
beneficial society, prohibited the admission of a 
person more than fifty years of age. A member 
of the society at the time of his admission, in 
answer to the question propounded by the presi- 
dent, in accordance with the by-laws, declared 
that his age was then forty-nine years. He was, 
in fact, at that time fifty years, nine montiis and 
seventeen days old. Held, that the declaration of 
the member in regard to his age was a misrepre- 
sentation of a material fact, and that such mis- 











representation rendered invalid the contract with 
the society. (Marcoux v. Soc. of St. John Baptist, 
9i Me. 250.) 

Partnership Law — Validity of Mortgage Given 
by One Firm to Another, Each of Which Has a 
Common Partner — Jurisdiction of Equity. — The 
fact that one person is a partner in two firms, one 
of which was indebted to the other, held not to 
render a mortgage given by the debtor firm, when 
insolvent, to secure the creditor firm, invalid as 
against unsecured creditors of the insolvent firm. 
A mortgage given by one firm tto another, there 
being a common partner in both, is enforceable in 


‘ equity even though the mortgagor firm be insol- 


vent. (Burrows v. Leach, Mich. Sup. Court. 
Opinion filed Mch. 1, 1808. In full in Detroit 
Legal News, Mch. 5.) 

Receivers — Appointment — Rights of Mort- 
gagee. —If the property is insufficient security 


for the payment of the debt, the mortgagee may 
ask for a receiver to collect the rents and profits, 
or to operate the property during the year for re- 
demption, either before or after an assignment 
for the benefit of creditors by the mortgagor. 
(Sweet & Clark Co. et al. v. Union Nat. Bank of 
Troy, N. Y., Supreme Court of Indiana, Jan. 25, 
1808. ) 


a 


Aotes of Recent English Accisions. 


Divorce — Wife’s Costs — Practice. —In this 
case the petitioner obtained a decree nisi on the 
The wife filed an 
answer denying the adultery, but on the case com- 
ing on did not contest it. 
against her was evidence of a confession in the 
It asserted 
that the London agent of the wife’s solicitor had 
been informed on an interlocutory proceeding of 
the fact of this confession. The agent 
said he had no recollection of being so informed, 
but was not prepared to deny that he had been so 
informed at a taxation of costs. The president de- 
cided that the practice of Barnes, J., ought to be 
followed, and that the husband ought not to be 
ordered to pay costs if either the wife’s solicitor or 
his agent was aware that the confession could be 
proved. He ordered that solicitor 
did not apply within a fortnight and prove absence 
of such knowledge, the costs should not be al- 
lowed against the husband, and the security in 
court should be paid out, but that the husband 
should tax his wife’s costs in addition to his own 
as against the co-respondent on the basis of the 
usual order allowing wife’s costs, and if he recov- 
ered the wife’s costs from the co-respondent he 
should pay them to the wife’s solicitors. (Town- 
son v. Townson and Bucknall, P. D. & A. Div. 
Law Times Ady. Repts. Feb. 26, 1808.) 


ground of his wife’s adultery. 
Part of the evidence 
witnesses. 


presence of several was 


London 


if the wife’s 


Will — Construction — Provision for Child of 
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Child Dead at Date of Will — Gift to Children 
ard the Children of Such of Them as * Shall Die 
in My Lifetime” —Interest of Grandchild Al- 
ready Provided for.—A testatrix made certain 
specific gifts of jewelry and furniture to her chil- 
dren who were living at the date of her will, and 
to the daughter of one who was dead. She then 
settled a sum of £500 on this granddaughter, and 
gave her residuary estate upon trust for all her 
children in equal shares, provided “that if any 
child of mine shall die in my lifetime, leaving a 
child or children who shall survive me, and being 
a son, shall attain the age of twenty-one years, or 
being a daughter or daughters, shall attain that 
age or marry under that age, then and in every 
such case the last-mentioned child or children shall 
take (and if more than one, equally between them) 
the share which his, her or their parent would 
have taken of and in the residuary trust funds if 
such parent had survived me.” Held, that upon 
the true construction of the whole will, especially 
having regard to the fact that the testatrix had 
made a provision for the daughter of her daughter 
who was dead at the date of her will, the residue 
was divisible among such of the children of the 
testatrix as were living at the date of her will and 
the children of such of them as should die in her 
lifetime, and that the child of the daughter who 
was dead at the date of the will took no part of it. 
Decision of North, J., reversed. Loring v. 
Thomas (5 L. T. Rep. 269, 1 Dr. & Sm. 497) dis- 
tinguished. (Re Ridley; Ridley v. Vaughan, Court 
of Appeal. Law Times Adv. Repts, Feb. 26, 1808.) 


on 


RAew Books and Aew Editions. 


Probate Reports, Annotated. Containing Recent 
Cases of General Value Decided in the Courts 
of the Several States on Points of Probate 
Law. With Notes and References. By 
Frank S. Rice. New York: Baker, Voorhis 
& Co., 1808. 

This is the second volume of this excellent 
series, and contains 1oo cases in full, with many 
exhaustive notes by the author. Among the prin- 
cipal notes are: Scope and Effect of Demurrer; 
Collateral Inheritance Tax; Rules Governing the 
Construction of Wills; Distinction Between An- 
nuities and Legacies; Gifts Causa Mortis; Nun- 
cupative Wills; Nature and Scope of Probate 
Bonds; Rule of Construction in Relation to 
Boundaries; When Legacies are a Charge upon 
the Land Devised; Distinction Between Specific 
and Demonstrative Legacies; Revocation of Wills 
by Marriage; Restraints on Alienation; Legal In- 
cidents of a Fee Simple Estate; Insane Delusions 
as Affecting Testamentary Capacity; The Term 
“Due Process of Law” as Expounded by our 
Courts; Allowance for Permanent Improvements; 
Administration on the Estate of Living Persons; 








When a Devise is Void Because Repugnant to the 
Estate Granted; The Doctrine of Spendthrift 
Trusts; Assertion of Adverse Title by a Co-Ten- 
ant; Agreement to make a Will; Custom and 
Usage; Extent of an Executor’s Liability; Dower 
Rights in Reversionary Interests; To What Ex- 
tent the Court May Supply or Substitute Neces- 
sary Words; Foreclosure of a Deed of Trust; 
Nature and Scope of Joint Tenancy; Capacity of 
Cerporations to Take by Devise; Specific Per- 
formance; When Silence Will Raise an Estoppel. 
Many of the notes are exhaustive, and all are 
valuable. The cases are in reality what they pur- 
port to be —the cream of Probate Law. 


New York State Library Bulletin. 
No. 9, February, 1808. Legislation by States 
in 1897. Eighth Annual Comparative Sum- 
mary and Index. Albany: University of the 
State of New York, 1808. 

This valuable summary is printed in order that 
legislators, state officers and others may know at 
a glance what laws have been passed by States on 
any subject, without going to the library to con- 
sult the manuscript cards. 


Legislation 


The laws are for the 
most part sufficiently summarized so that consul- 
tation of the laws themselves may often be dis- 
pensed with. The aim is to give, as far as 
possible, a concise comparative view of current 
State legislation on all subjects except those of 
purely local interest. Manifestly it is impracticable 
to give many details in the case of general laws 
having numerous regulations or minor amend- 
ments. The references in the present bulletin 
cover 36 States and three territories. They in- 
clude all the legislative sessions held in 1897, ex- 
cept those of Georgia held in the last quarter, and 
Florida and Utah, not yet received. This also in- 
cludes the Georgia session held in the last quarter 
of 1896, and not received in time for the last 
previous bulletin. Constitutional amendments 
submitted to future action of the legislature or 
people, as well as those voted on since the last 
bulletin, are placed in the summary under their 
proper subject-heads, but on page 716 a separate 
table, arranged by States, showing the result of 
vetes and referring to the marginal numbers, is 
added. The new Constitution of Delaware is sum- 
marized on page 717. This annual bulletin cannot 
fail to contribute materially to advancing stand- 
ards of legislation and promoting uniformity, as it 
enables legislators, with a minimum of labor, to 
utilize the experience of other States which have 
been recently working on similar problems. 
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General Digest, American and English. Quar- 
terly Advance Sheets, with Supplement. No. 6. 
January, 1898. Lawyers’ Co-operative Publishing 
Co., Rochester, N. Y. 





